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Eppawala Phosphate Project
by Judge C. G. Weeramantry

(Former Vice -  President of the International 
Court o f justice, The Hague)

M y a tten tio n  has been  
draw n to the recen t 
renew ed d iscu ssion s on  

the Eppawala phosphate deposit. 
It so  happens that I have in  v a r i­
ou s capacities been involved in 
in tern ation al studies in the areas 
o f phosphate m ining, appropriate  
technology and sustainab le devel­
opm ent, a ll o f w hich are p erti­
nent to the current issu es relat­
ing to the m in in g  of the p h o s­
phate d eposits at Eppawala.

M any y ea rs ago I w as th e  
C hairm an o f  the C om m ission o f  
In q u iry  in to  In tern ation a l 
R esp o n sib ility  for P h osp h ate  
M ining in  N auru. T h is gave m e  
an  o u ts ta n d in g  opportun ity  to  
stu d y  the w ays in w h ich  the  
m u ltin ation al phosphate compa- 

. n ies  exp loit phosphate reserves to  
w hich  they  have access.

In the ca se  o f Nauru, despite  
the fact that it w as under in tern a­
tional trusteesh ip , the exp lo ita ­
tion  o f phosphate reserves w as  
carried  out to the point w here in  
large section s o f  th is island not 
even  a quarter inch  o f topsoil w as  
left and the en tire  land resem bled  
a m oonscape. T h is is  v iv id ly  
depicted  on  the front cover o f m y  
book on E nvironm ental D am age  
in  N auru  and that is a p icture  
w hich  I w ish  could  be seen  by a ll 
w ho are con cern ed  w ith  th is  
problem  in Sri Lanka.

T h is book condensed the e igh t  
volum e report w hich w e as the  
C om m ission  o f Inquiry prepared. 
T h is  vo lu m e titled  Nauru, 
Environmental Damage under 
International Trusteeship w as  
p u b lish ed  by the Oxford  
U niversity  Press. It observed that 
a la rg e  p o rtio n  o f th at lit t le  
island  is  now  un fit for hum an  
occu p ation , and u n fit for an y  
o th er  pu rp ose, and th at th e  
inhab itants o f the island do not 
enjoy the basic hum an right o f  
enjoym ent o f  th e ir  natural en v i­
ronm ent. T h is is  therefore a s itu ­
a tio n  w h ich  g iv es us a c lea r  
w arn in g  o f w hat w e m ight expect 
o f  the p h osp h ate  reso u rces at; 
Eppawala shou ld  they be p erm it­
ted to be extracted  by a foreign  
en tity  in  the space o f a few  years, 
w h en  in  fa ct it  is  a reso u rce  
w h ich  shou ld  be carefully  used  
h aving regard to the in terests o f  
fu ture generations.

In ternational corporations if  
given  entry  to phosphate land in  
Sri Lanka are likely  to do the  
sam e. T here m ay be all sorts o f  
st ip u la t io n s  in  the con tractu al 
docum ents w hich  require reha­
b ilita tion  o f the land w hich  has  
been  m ined, but m y experience o f  
su ch  co n d itio n s h as b een  th at 
th ey  are n ea rly  im p o ssib le  to  
enforce.

E ppaw ala sh ou ld  n ever  be  
allow ed to reach  such  a s itu ation  
as Nauru, by surrendering con ­
trol o f the project operations to  
an o u ts id e  agency. Once work  
starts on m in in g  or quarrying the  
apatite it w ill be d ifficu lt to ca ll a 
halt. R estoration o f the s ite  w ill 
not be possib le especia lly  because  
of the im pact on our ancien t cu l­
tural h er itage  in  the form  o f  the  
a n c ien t ir r ig a tio n  sy stem  and  
other cu ltura l heritage s ites  and  
m onum ents.

Moreover, if, as in Sri Lanka, 
th e  land con ta in in g  phosphate is  
a lso  close  to or identical w ith  h is ­
torica l heritage sites, the danger  
is  m u ltip lied  sev era l fold, for  
su ch  sites, once given over even  
tem porarily  to the m in ing entity, 
are lik ely  to be deprived o f th e ir  
p r ic e le ss  cu ltu ra l value. T h is  
could  w ell be a step  on the road  
tow ards d ism an tlin g  our h isto r i­
ca l heritage.

On no a cco u n t shou ld  the  
ind u cem en ts offered by any for­
e ig n  corporation be perm itted to  
g iv e  them  any control direct or  
ind irect over such  sites.

In the case  o f Eppawala, w hich  
is  in  close  proxim ity  to cultural 
h er ita g e  s ite s  and m onum ents, 
efforts w ere m ade starting back  
in  1974, to  quarry the apatite rock  
and grind  it to a fin e powder for 
app lication  as a slow  acting fer­
t ilise r  for p lantation  crops. T his  
project u sed  lab ou r in ten siv e

tion o f  tech n o log ies w h ich  lib er­
a te  th e  m an y  ra th er  th an  
stren gth en  the few. T h ese two vol­
u m es -  Human Rights and 
Scientific and Technological and 
Development (1990) and The 
Impact of Technology on Human 
Rights: Global case Studies (1993) 
conta ined  num erous exam ples o f  
large sca le  m o d ern  tech n o logy , 
inappropriately in troduced  in to  
poor co u n tr ie s  w ith  ser io u s  
re su ltin g  d am age to h um an  
rights.

In m y two vo lum e stu d y Justice 
Without Frontiers, I further d is­
cu ssed  “T he P rob lem  o f  
A ppropriate T ech n o logy” in  vo l­
um e II (1998, pp. 149 -  151). I there  
m entioned  five in tern a l factors 
and n in e  e x tern a l factors that 
in fluence the transfer  o f  technol­
ogy. T he in tern a l factors as m en­
tioned  by m e in  1998 are as fol­
lows:

“In tern a l D ec is io n s
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tech n o lo g y  appropriate to the  
tim e w hen a youth  insurrection  
had ju st occurred and there w as 
n eed  for a crash  program  for  
em ploym ent. E fforts were m ade 
la ter  to im prove p rogressively  the  
lev e l o f tech n ology  in  extraction  
and processin g  o f the Eppawala 
apatite, phosphate rock, but the  
w h olesa le  transfer o f technology  
from  an overseas c o r p o r a t e  is  a 
different concept altogether. — 

On the q u estion  o f appropriate 
tech n ology  the UN C om m ission  
on  H um an R ights invited  the UN  
U niversity  in the late 1980’s to 
stu d y the im pacts o f technology  
on hum an rights. I w as asked by

U n in flu en ced  by E xtern a l 
F actors

A d evelop ing cou n try  m ay take  
a d ecis io n  to im port a new  tech ­
n ology because its governm ent:

(i) g en u in ely  b e lieves that the 
technology  is  tru ly  essen tia l to 
the w ell-being or developm ent o f  
the country;

(ii) b e lieves that there w ill be a 
p o litica l ad van tage  to it  in  
im p ortin g  su ch  technology, e.g., 
that com p u terisation  o f  the gov­
ern m en ta l p ro cess  w ill  g ive  it 
greater control over its  citizens; 
or that som e ex ten siv e  project, 
e.g., an  irr ig a tio n  project, w ill  
gain  it p o litica l m ileage;

th is  stu d y  and two vo lu m es  
resu lted  w hich concentrate very  
h ea v ily  on appropriate technolo­
gy, su sta in ab le  developm ent and  
su ch  issu es. C ase stu d ies from  
m any cou n tries confirm ed that 
the technology  im ported into the  
poorer cou n tries is  often decided  
u pon  w ith ou t due regard to the  
appropriateness o f the technolo­
gy  and its im pact upon hum an  
and cu ltura l rights and the rights  
of fu ture generations.

W hen tech n o lo g y  is  tra n s­
ferred  in to  a country there are  
p ressu res  o f  ex tern a l factors  
w h ich  for one reason  or another, 
it is  unable to resist. Often the  
develop ing w orld’s role is that o f  
a passive  receiver o f technology, 
and sin ce  tech n o logy  has an  even  
m ore in tim a te  in teraction  on  
so c ie ty  th an  pure sc ien ce , w e  
sh ou ld  ensure that technological 
ch o ice  should  turn  in the d irec­

in tern a l v ested  in te r e sts  to  
im p ort su ch  technology . Such  
p ressu res m ay com e from  eco­
nom ic in terests it need s to cu lti­
vate for p o litica l rea so n s or from  
pow erfu l in d iv id u a ls  w ho w ill  
develop a vested  in terest in  the  
technology;

(iv) h a s  corrupt reasons, in  the  
sen se th at in d iv id u a l m em bers o f  
the govern m en t or th e ir  a ssoc i­
ates m ay see  private profit in  it 
for them selves;

(v) se e s  advantages in  the offer  
of a tech n o logy  h ig h ly  attractive  
to the dom inant c la sses  in  the tar­
get country, though n ot d ireetly  o f  
benefit to  the m asses. Such  as e lit­
is t  c la s s  and its  d em an d s are  
often  p sy ch o lo g ica lly  lin k ed  to  
th ose o f  the con su m er society  of 
the W est. A s M arc N erfin , the  
P resid en t o f  th e  In tern a tio n a l 
F ou n d ation  for D evelopm ent 
A ltern a tiv es , so  co g en tly

observed  at a UNU W orkshop  
In d on esia  in  1986, “there is  a  
tu r in g  in to  two o f every  so c  y, 
m u ch  w orse  than the tra d itio n a l 
East-W est and  N orth-South r  ■ 
th e  tw o Ind ias, the two C hiles, 
tw o U SAs, th e  tw o w orlds’ .

T he n in e  ex tern a l r e a so n s  
m en tio n ed  are such rea so n s as.

“P r e ssu r e s  of E x te r n a l

T he govern m en t m aybe pow er­
le s s  to r e s is t  a  new  tech n o lo g y  or  
product for  m an y  rea so n s su ch  
as:

(i) it m ay b e tied  to an  a id  p ack­
age  and m u st therefore be taken  
a lo n g  w ith  it;

( ii)  it  m a y  be a te c h n o lo g y  
so u g h t to  be in trod u ced  by a 
m u ltin a tio n a l corporation  w hich  
is  so  in flu en tia l in  the country  
con cern ed  th at the govern m en t  
can n ot afford to d isp lease  it  and  
h as no op tion  but to  p erm it its
introduction;

(iv) th e  co u n try  c c n c e r n e d  
m ay have adopted an  open-door  
econ om ic p o licy  and fee ls  it  m ay  
dam age its  im age as a  free in vest­
m en t cou n try  by d en y in g  en try  to  
a te c h n o lo g y  w h ich  is  h ea v ily  
p u sh ed  b y  p ow erfu l o v e r se a s  
fin a n c ia l in terests;

(v i) th e  tech n o logy  em an ates  
from  a co u n try  to w h ich  th e  cou n ­
try  con cern ed  is  h ea v ily  in  debt;

(ix) th e  tech n ology  con cern ed  
m ay be m ade available apparent­
ly  free o f  charge, bu t th e  str in g s  
attached  are that the p rov id in g  
country  b ecom es the so le  m arket 
for  the apparatus th at n eed s to be 
purchased  for  im p lem en tin g  the  
technology, e.g., te lev is io n  in fra­
stru ctu re  o r  a  h ig h -tech n o lo g y  
h o sp ita l.”

A n y  p ro jec t reg a rd in g  the  
im port o f  tech n o logy  n eed s to be 
exam ined  in  the lig h t o f  th e  fa c ­
tors ou tlin ed  above.

A ll tech n o lo g y  that is  im ported  
in to  a  develop in g  country  needs  
to  be scru tin ised  in  th e  lig h t o f  
factors su ch  a s the in te r n a l and  
e x te r n a l fa c to rs  I h a v e  lis te d .  
T h is is  not a lw ays easy, for w e are 
h ere  on sen s it iv e  ground. It is 
im p o rta n t, how ever, th a t any  
m ajor d e c is io n  in v o lv in g  the  
im port o f  technology  or th e  co n ­
tro l o f  n a tu ra l resources sh ou ld  
be su b jected  to the s tr ic te s t  
scru tin y  in  th e  ligh t o f th e  con ­
sid era tio n s outlined  above.

T he th ird  area in  w h ich  my 
stu d ies w ou ld  have re lev a n ce  to 
th e  Eppawala is  the P r in c ip le  of 
"Sustainable D ev elo p m en t. 
Eppawala lie s  a t the h ea rt o f  the 
a n c ien t w ater  and so il c o n serv a ­
t io n  e c o sy s te m  o f  w estern  
Rajarata, dom inated by th e  1500 
year  old K alaw eva re serv o ir  and  
J a yagan ga  ir r ig a tio n  ch a n n e l 
system , w h ich  takes w ater  to  the  
A n u ra d h a p u ra  c ity  ta n k s . T he  
ex ten t o f  th e  apatite d ep o sit is 
su ffic ien t for  u se  in  S r i Lanka  
agricu ltu re  for  several cen tu r ies .

In  m y Separate Opinion in  the 
D anube dam  case in  th e  World 
C ourt, in  1997 ,1 d iscu ssed  -

(a) ‘D evelopm ent a s a  P rin cip le  
o f  In tern a tio n a l Law’,

(b) ‘E n viron m en ta l P rotection  
as a  P r in c ip a l o f In tern ation al 
Law ’ and

(c) ‘S u sta in a b le  D evelopm ent 
as a  P rin cip le  o f  International 
L aw ’. T hereafter I d iscu ssed

(d) the Im p ortan ce o f  the  
W orld’s D iv ersity  o f  C u ltu res’, 
and

(e) the ‘W isdom  o f the past con­
c ern in g  S usta inab le
D ev e lo p m en t’, w here I show ed  
th at r e c o n c ilin g  the n eed s of 
d evelopm ent w ith  protection of 
the en v iro n m en t is  not new, as 
th is  had b een  a  governing philos­
ophy in  a n c ie n t Sri Lanka.

R eferrin g  to  th e  im perative o f 
b alan cin g  th e  need s o f the pres­
en t g en era tio n  w ith  those o f pos­
terity, or inter-generational equi­
ty, I d escrib ed  the irrigation sys­
tem  o f  a n c ie n t S r i Lanka, the phi­
lo sop h y  o f  n o t perm itting, even a 
drop o f  w a ter  to  flow into th e  sea  
w ith o u t b en e fitin g  hum ankind, 
and p o in ted  ou t that sustainable  
d ev e lo p m en t had  been already  
co n sc io u sly  practised  w ith  m uch  
s u c c e s s  fo r  m illen n ia  in  Sri 
L anka. I sa id  “T helnotion  o f not 
ca u sin g  h a rm  to  others and hence 
sic utere tuo ut alienum non laedas 
w a s a c e n tr a l | n otion  of 
B uddhism . (

It tran sla ted  w e ll into environ- j 
m en ta l a tt itu d e s . | ‘A lien u m ’ in  | 
th is  co n tex t co u ld  be extended by 
B uddhism  to  future generations 
as w ell, an d  to  otfier com ponent 
e le m e n ts  o f  th e  natural order  
b ey o n d  m a n  h im self, for the  
B u d d h ist co n cep t o f duty had an  
en o rm o u sly  lo n g  reach.”

Continued on page 9
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This Separate Opinion is now regularly cited 
whenever the question of sustainable develop­
ment is discussed and has been developed fur­
ther at McGill University's Centre for 
International Sustainable Development Law of 
which I am the Patron. This Centre has recent­
ly produced a major work on the subject co-edit- 
ed by Marie-Claire Cordonier Segger and 
myself, Sustainable Justice: Reconciling 
Economic, Social and Environmental Law 
(2005). This work deals with the reconciliation of 
economic, social and environmental law and 
has great relevance to the Eppawala problem 
for it stresses the sustainable management of 
natural resources having regard to the conflict­
ing interest involved. The issues discussed in 
this work needs to be studied as a preliminary to 
any discussion on Eppawala.

I should refer finally to a judgment of the 
Supreme Court of Sri Lanka. In this case the fol­
lowing observations were made, which also 
have intense relevance to the matter in hand.

“Indeed, a hypothesis has been advanced 
that the Eppawela Deposit was not 'discovered' 
in 1971, but was known to our rulers and people 
for thousands of years who shared the thought 
that the deposit should be utilised. The differ­
ence between them and us is how this should 
be done. The ingenuity of the rulers and people 
of Sri Lanka in times gone by, it is suggested,

had created a stable and sustainable agricultur­
al development system harnessing the key nat- .... 
ural resources available within their natural 
habitat, including the Eppawala deposit. The 
natural processes of weathering, microbial 
activity and precipitation might have released 
plant nutrients which were carried overland by 
flowing into the reservoirs, channels and rivers 
as well as permeating into the soil matrix and 
possibly reaching underground aquifers".

Such a hypothesis needs to be studied by 
scientists, for the implications are far reaching. 
For reasons such as this, a former Director of 
the Archeological Survey of Sri Lanka, Dr Siran 
Deraniyagala, has remarked “The water her­
itage of Sri Lanka comprises two elements, the 
natural heritage and the man-created (cultural) 
heritage." He went on to observe that “should 
this heritage resource with which Sri Lanka is 
blessed be diminished in any manner" this could 
be seen as the neglect of the country’s 
birthright.

For all these reasons, the people of 
Eppawala and all concerned with our country’s 
environmental welfare and historical heritage, 
should be supported in their efforts to safeguard 
and continue to utilise our phosphate resources 
in a sustainable manner, rather than allow them 
to be exhausted in a mere thirty years as pro­
posed.


