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Geneva Conventions Act

armed conflict in Sri Lanl«a

By Shan

The parliament 'of Sri Lanka
has finally enacted the Geneva
Conventions Act of 2006 Sri Lan-
ka became a state party to the
Geneva Conventions (GC) in 1959
by way ratification. The Geneva
Conventions Act of 2006 has a few
deficiencies which will be ad-
dresed later on in this article.

The importance of the GC Act
2006 to Sri Lanka in general and
the armed conflict in particular is
a matter worth examining closely
in the context of the ongoing
peace talks and the pronounce-
ment made by the Chief Negotia-
tor of the LTTE on international
humanitarian law in Geneva, es-
pecially in regard to the protec-
tion of civilians. Many studies
have been undertaken by various
writers on the conflict in Sri Lan-
ka, atrocities committed, treat-
ment of civilians, impact on the
economy, negotiations of the CFA
and the protection of prisoners,

but no substantial éffort has been -

made to analyze the conduct of
hostilities in the contéxt of inter:
national humanitarian law. This
article intends to provide an in-
sight into international humani-
tarian laws governing armed con-

flicts, minimum standards to be

_and dying soldlers and v1ct1mlza

maintained and._ consequences

when failed to adhére to law par-’

ticularly in mternal armed con-
flicts. -

The new world order is yet a
nascent System grappling with
war and violence, proliferating
terrorism and traumatic inflic-
tion of crimes on innocent civil-
ians. History bears witness to
massacres without mercy and
mass “suffering consequent on
lawless attacks on the wounded

tribal or religious groups, they in-

. dulge in “cleansing operations”

on an international scale. The
two world wars resulted in un-
leashing numberless weagon of
savage cruelty. The Second World
War resulted in death of 60 mil-
lion people out of which two third
were civilians and from 1949 to
1985 armed conflicts have
brought nearly 24 . millions
deaths, 80% of the victims were
civilians. The impact of armed

- conflicts on human race is of
~ such a magnitude that it déman-

" called for an ‘effectivi

_ manitarian challenges faced dur-
ing armed conflicts which 8aw
- the birth of Geneva Conventions

. uals. There was a compelhn

ded timely action by govern-
ments, organization and indjvid-

need to limit superﬂuous suffe
ing that war -can-

institutional response’

of 1949 and other humanitarian
law treaties.

In the modern world there are
various legal tools available to
govern armed conflicts. Some of
them are treaty laws while others
are customary laws. Both laws to-
gether make the International

Humanitarian law (IHL) also.

called “Law of Armed Conflict”
and previously kfiown as Law of
War. The IHL aims at’ m1t1gat1ng

! the effects of war, first in that it

limits
it n}he chmce of means_and

tions attack natiéns on ethnic,

operations, and secondly in that
it obliges the warring parties to

spare persons who do not or no,
longer participate in hostile ac:
tions. While some of these laws

apply in international armed con-
flicts, others apply to non-inter-
national armed conflicts. The
four Geneva conventions of 1949
were represents one of the most
important treaty laws of modern
international law.

Four GC of 1949:

While the Geneva based laws
first appeared more than a centu-
ry ago, the Second World War ex-
posed the shortcoming of them
and the world realized the need to
strengthen the existing laws. It
was in 1949 community of coun-
tries agreed on four conventions
and now popularly known as Gen-
eva Conventions of 1949.

The GC today are the most ac-
cepted international law by coun-
tries around the world and as of

today 189 countries have signed

and ratified them. The -conven- .

tions deal with different subjects;
first GC- for the. amelioration of
the condition of the wounded and
sick in armed forces in the field;
Second GC for the amelioration of
the condition of wounded, sick

‘and shipwrecked members of the

o

i :eople

We xise
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out of executions without previ-
ous judgment pronounced by a
regularly constituted court, af-
fording all judicial guarantees
which are generally recognized
as indispensable.

The wounded and sick shall
be collected and cared for.

Additional Protocel IT to the
Geneva Conventions of 12 August
1949, adopted on 8 June 1977. This
short text. composed of 23 arti-
cles, exfevlci" humanitarian pro-
tection in civil wars by elaborat-
ing the ¢ f common
Article 3. F . icle 3 re-
mains appllcable in its entirety
for the parties to the Geneva Con-
ventions and. in particular is
binding on States that have not
ratified Protocol [1.

Customary law

Alongside the written interna-
tional treaty law, the unwritten
rules of customary law take on
special significance for limiting
force in internal conflicts. As al-
ready pointed out, the entire con-
tent of common Article 3 is now

_to be regarded as part of custom-

ary law. In addition, certain rules
of customary law can be identi-
fied for areas not covered by Arti-
cle 3 and onlyv partly covered ex-
plicitly by Protocol [1..The law of
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Combatants

The status of combatants is of-
ten misused in Sri Lanka. The’
law of armed conflict is based on
two notions: they are “combat-
ants and protected person”. All
the provisions in GC and Addi-
tional Protocols hinge on these
two key concepts. It must be
clearly understood, however,
thev are not necessarily oppo-
sites or mutually exclusive. A
combatant can easily become a
protected person (when he is
wounded and surrenders, or tak-
en prisoner of war) without
loosing combatant status. The
status of combatants was fur:
ther defined in article 43, para-
graph 2 of Protocol 1. “Members
of armed forces of a party to the
conflict... are combatants. This
leaves no rooms for misunder-
standing: whoever is a solider in
the armed forces of a state is a
combatant except medical per-
sonnel and chaplains. This has
raised an interesting question
whether fighters of LTTE can be
called combatants? Certainly
not, status of combatants ever
exists in non-international
armed conflicts. Therefore, rec-
ognition of LTTE fighters as
combatants in true legalistic

‘armed forces at sea; Third GC rel-

ative to the treatment of prison-
ers of war while fourth GC rela-
tive to the protection of civilian
persons in time of war.
Subsequent to these conven-
tions, Additional Protocol 1 and 2
were adopted in 1977 to further
strengthen the GC. Additional
Protocol 1 speaks about interna-
tional armed conflicts while addi-
tional Protocol 2 deals with non-
international armed conflicts.
SriLanka is yet to ratrfy the Addl-
tlonal Protocols._
International armed
conflicts
The international humanitari-
an law recognizes two different
categories of armed conflicts.
Firstly, wars between two or more
states are considered to be inter-
national armed conflict, and sec-
ondly warlike clashes occurring
on the territory of a single state
are considered non international
(or internal) armed conflicts. The
situation in which people rises
against colonial domination in
the exercise of its right of self -
determination is an exception
and they are now considered to be
international armed conflicts. It
is worth mentioning that there

“ was only one réference in IHL on

right to self-determination. That
was when people rise against col-
onjal domination. It is interesting
note that, international law
does not recogmze right to self-de-
termlnatmn in a non-colonial

“context. This particular point is

a matter of interest in Sri Lanka
as LTTE claims of right to self-de-
termination of Tamil people.
When examining the law of
armed conflict applicable in ei-
ther situation, one is immediately
stuck by the immense difference
in their numbers. The Geneva
Conventions and their Additional
Protocols contain 20 provisions
on internal armed conflicts
against 500 on international
wars. The explanation for this
startling difference is to be found

vin tho nhrasa “Yctatn mmeae oz

Non-international

armed conflict.

Non-international armed con-
flicts are conflicts that take place
within the territory of a State
that is between the Government
on the one hand and armed insur-
gent groups on the other hand.
The members of such groups -
whether described as insurgents,

tion of recourse to force m.mter
national dlsputes it meqely sets
limits to the manner in which law
and order may be estabhshed
This means that the right of gov-
ernments to choose methods and
means is no longer unlimi-
ted.This is the background in
which the international norms
relating to armed conflict have

rebels, revolutionaries; seoess_ion- .emer

in the State, or in-order to
and create their own Sta
international interest<in

taking place inside a State soon.

encounters a major- obstacle,
which is the attitude of govern<
ments that internal problems are
to be excluded from outside inter-
ference. : .
First of all, States have certain-
ly realized that unbridled vio-
lence and murderous weapons
cause just as much injury and de-
struction in civil war as in con-
flicts between States. The horri-
ble example of the Spanish Civil
War gave the impetus for _the first
special provision relatmg :
international armed co
be incorporated into
al humanitarian law
Article 3 of the 1949 Genéva
ventions. It is worth men ohing
that only a year after the procla

on

the Universal Declaratlon ‘of Hi

man Rights of 1948; Fiiles" of ‘hi-
manitarian law for internal con-
flicts within States was adopted.
That this protection was further
extended, thirty years later,.in
Protocol II is largely thanks to the

1966 International Covenant on”

Civil and Political Rights. .
Of course, States’ retam the
right to use force within their tér-

ritory in order to restore law and .

order. International law contains
no limitation of sovereign rights
in internal conflicts correspond-

The artlcle 3, presents a hst of
rules which, as stated by the In-
“ternatiorial Court of Justice in its
judgment of 27 June 1986 in the
dispute between Nicaragua and
the United States are an expres-
sion of fundamental considera-
tions of humanity. Article 3.
therefore, is binding not only be-
cause it is part of international
treaty law but also as an expres-
sion of (unwrxtten) general prin-
_ciples of law. It is absolutely bind-
ing international law: jus cogens.

of 2 hon intérnational drmed con-

_ fli¢t all parties shall be bound to

pbly as minimum the following:

de combat, shall in all circum-
stances be treated humanly with-
out any discrimination.

The following acts committed
agamst such persons constltute a
serlous crime. Violence ‘to life
1d person, in partlcular murder
of all kinds, mutilation, cruel
treatment and torture; (ii) Com-
itting outrages upon personal
dignity, in particular humiliating
and degrading treatment; (iii)
Taking of hostages; (iv) The pass-

w1th rights and obhganons under.

Article 3 common to all four "
"~ Geneva Convention state * ‘in case

erson taking no active partin -
mation by the United Nat1ons of hostilities including members of -
armgd forces, who-have laid down. -
eir arms and those placed hors"

“non-international armed con-
flicts, lastly, has an interesting pe-
culiarity. If it is to fulfill its pur-
pose, this law must be accepted
and observed both sides, i.e., the
government and the insurgents.
International law, however, is
binding only on entities that are
subject to it, i.e., chiefly States. In-
surgents, therefore, generally
have the legal status of subjects

mo . i
rti- -that msurgents are’bound by in--

ternational humanitarian law.

. The position was furtherpcog-
firmed by the ruling of Intex na-.

tional Coury of Justth “the ‘¢on-
tras rebels’ in Nicaragua are
bound by common article 3. This
has made it possible to avoid the
issue (politically always explo-
sive) of the possible recognition
of lusurgents: Consequently.
common Article 3 states explicit-
ly that its application shall not af-
fect the legal status of the parties
to that conflict. Article 3 defines
the scope of its own application
only indirectly. It was left to
State practice and legal litera-
ture to lay ‘down directly applica-
ble criteria for the recognition of
"armed conflict not of an inter-
national character occurring in
the territory of one of the High
Contracting Parties".
-The paramount question here

“is what level of violence the con-
“flict must reach before what be-

gan as an internal State problem
to be treated as an issue under
international law. Under these
circumstances, the armed con-

flict in Sri Lanka falls under this’

category will be a contested is-
sue. Nonetheless, the implemen-
tation of the 1949 Geneva Con-
vention by the Parliament of Sri
Lanka should provide for the vi-
olations of common Article 3 for
numerous reasons.

point 1s illegal and over recogni-
tion of the legal status. IHL only
offers status of combatants to
members of armed forces of
states and not organizations.

Conditions for application
of common Article 3

In evaluating the deliberations
of the Diplomatic Conference of
1949, the Commentary on the
Geneva Conventions edited by

‘P1ctet made a number of signifi-

_ccording “10
RUE appllcable
' d

1sing th
force of arms. As atule, .the gov-

. fOl‘CeS in.such cxrcumstances be-

cause the ordinary police forces
no .longer confrol the situa:
tionThe insurgents carry on
their struggle against the estab-
lished power by conducting their
own military operations, which
presuppose a certain degree of
organization. It is only when
those engaged in the fighting are
organized and are led by persons
responsible for their operations
that it can be realistically expec--
ted that obligations of interna-
tional law will be respected and
implemented. Protocol II has
added, by way of clarification,
that "internal disturbances and
tensions”, "riots”, "isolated and
sporadic acts of violence" and
"other acts of a similar nature”
on their own do not constitute
armed conflicts and are there-
fore not subject to internauonal
humanitarian law

Article 3 constxtutes a very
flexible instrument, probably
the best possible mternatlonal
answer to internal conflicts,
which are always extremely vol-
atile politically. .

The wvaguely -defined condl—
tions for its.application medn
that in any specific case respect
for Article 3 can be demanded,
without the actual situation hav-.
ing to be clarified from the legal




